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§115.168

(d) If any other individual who co-
operates with an investigation ex-
presses a fear of retaliation, the agency
shall take appropriate measures to pro-
tect that individual against retalia-
tion.

(e) An agency’s obligation to monitor
shall terminate if the agency deter-
mines that the allegation is unfounded.

§115.168 [Reserved]
INVESTIGATIONS

§115.171 Criminal and administrative
agency investigations.

(a) When the agency conducts its own
investigations into allegations of sex-
ual abuse and sexual harassment, it
shall do so promptly, thoroughly, and
objectively for all allegations, includ-
ing third-party and anonymous re-
ports.

(b) Where sexual abuse is alleged, the
agency shall use investigators who
have received special training in sexual
abuse investigations pursuant to
§115.134.

(c) Investigators shall gather and
preserve direct and circumstantial evi-
dence, including any available physical
and DNA evidence and any available
electronic monitoring data; shall inter-
view alleged victims, suspected per-
petrators, and witnesses; and shall re-
view prior complaints and reports of
sexual abuse involving the suspected
perpetrator.

(d) When the quality of evidence ap-
pears to support criminal prosecution,
the agency shall conduct compelled
interviews only after consulting with
prosecutors as to whether compelled
interviews may be an obstacle for sub-
sequent criminal prosecution.

(e) The credibility of an alleged vic-
tim, suspect, or witness shall be as-
sessed on an individual basis and shall
not be determined by the person’s sta-
tus as detainee or staff. No agency
shall require a detainee who alleges
sexual abuse to submit to a polygraph
examination or other truth-telling de-
vice as a condition for proceeding with
the investigation of such an allegation.

(f) Administrative investigations:

(1) Shall include an effort to deter-
mine whether staff actions or failures
to act contributed to the abuse; and
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(2) Shall be documented in written
reports that include a description of
the physical and testimonial evidence,
the reasoning behind credibility assess-
ments, and investigative facts and find-
ings.

(g) Criminal investigations shall be
documented in a written report that
contains a thorough description of
physical, testimonial, and documen-
tary evidence and attaches copies of all
documentary evidence where feasible.

(h) Substantiated allegations of con-
duct that appears to be criminal shall
be referred for prosecution.

(i) The agency shall retain all writ-
ten reports referenced in paragraphs (f)
and (g) of this section for as long as the
alleged abuser is incarcerated or em-
ployed by the agency, plus five years.

(j) The departure of the alleged
abuser or victim from the employment
or control of the lockup or agency shall
not provide a basis for terminating an
investigation.

(k) Any State entity or Department
of Justice component that conducts
such investigations shall do so pursu-
ant to the above requirements.

(1) When outside agencies investigate
sexual abuse, the agency shall cooper-
ate with outside investigators and
shall endeavor to remain informed
about the progress of the investigation.

§115.172 Evidentiary standard for ad-
ministrative investigations.

The agency shall impose no standard
higher than a preponderance of the evi-
dence in determining whether allega-
tions of sexual abuse or sexual harass-
ment are substantiated.

§115.173 [Reserved]
DISCIPLINE

§115.176 Disciplinary sanctions for
staff.

(a) Staff shall be subject to discipli-
nary sanctions up to and including ter-
mination for violating agency sexual
abuse or sexual harassment policies.

(b) Termination shall be the pre-
sumptive disciplinary sanction for staff
who have engaged in sexual abuse.

(c) Disciplinary sanctions for viola-
tions of agency policies relating to sex-
ual abuse or sexual harassment (other
than actually engaging in sexual
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abuse) shall be commensurate with the
nature and circumstances of the acts
committed, the staff member’s discipli-
nary history, and the sanctions im-
posed for comparable offenses by other
staff with similar histories.

(d) All terminations for violations of
agency sexual abuse or sexual harass-
ment policies, or resignations by staff
who would have been terminated if not
for their resignation, shall be reported
to law enforcement agencies, unless
the activity was clearly not criminal,
and to any relevant licensing bodies.

§115.177 Corrective action for contrac-
tors and volunteers.

(a) Any contractor or volunteer who
engages in sexual abuse shall be pro-
hibited from contact with detainees
and shall be reported to law enforce-
ment agencies, unless the activity was
clearly not criminal, and to relevant li-
censing bodies.

(b) The facility shall take appro-
priate remedial measures, and shall
consider whether to prohibit further
contact with detainees, in the case of
any other violation of agency sexual
abuse or sexual harassment policies by
a contractor or volunteer.

§115.178 Referrals for prosecution for
detainee-on-detainee sexual abuse.

(a) When there is probable cause to
believe that a detainee sexually abused
another detainee in a lockup, the agen-
cy shall refer the matter to the appro-
priate prosecuting authority.

(b) To the extent the agency itself is
not responsible for investigating alle-
gations of sexual abuse, the agency
shall inform the investigating entity of
this policy.

(c) Any State entity or Department
of Justice component that is respon-
sible for investigating allegations of
sexual abuse in lockups shall be subject
to this requirement.

MEDICAL AND MENTAL CARE
§115.181 [Reserved]
§115.182 Access to emergency medical

services.

(a) Detainee victims of sexual abuse
in lockups shall vreceive timely,
unimpeded access to emergency med-
ical treatment.

§115.186

(b) Treatment services shall be pro-
vided to the victim without financial
cost and regardless of whether the vic-
tim names the abuser or cooperates
with any investigation arising out of
the incident.

§115.183 [Reserved]
DATA COLLECTION AND REVIEW

§115.186 Sexual abuse
views.

(a) The lockup shall conduct a sexual
abuse incident review at the conclusion
of every sexual abuse investigation, in-
cluding where the allegation has not
been substantiated, unless the allega-
tion has been determined to be un-
founded.

(b) Such review shall ordinarily occur
within 30 days of the conclusion of the
investigation.

(c) The review team shall include
upper-level management officials, with
input from line supervisors and inves-
tigators.

(d) The review team shall:

(1) Consider whether the allegation
or investigation indicates a need to
change policy or practice to better pre-
vent, detect, or respond to sexual
abuse;

(2) Consider whether the incident or
allegation was motivated by race; eth-
nicity; gender identity; lesbian, gay,
bisexual, transgender, or intersex iden-
tification, status, or perceived status;
or gang affiliation; or was motivated or
otherwise caused by other group dy-
namics at the lockup;

(3) Examine the area in the lockup
where the incident allegedly occurred
to assess whether physical barriers in
the area may enable abuse;

(4) Assess the adequacy of staffing
levels in that area during different
shifts;

(5) Assess whether monitoring tech-
nology should be deployed or aug-
mented to supplement supervision by
staff; and

(6) Prepare a report of its findings,
including but not necessarily limited
to determinations made pursuant to
paragraphs (d)(1) through (d)(6) of this
section, and any recommendations for
improvement and submit such report
to the lockup head and agency PREA
coordinator.

incident re-
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